case by showing either that no protected activity occurred or
that the adverse action was not motivated in any part by pro-
tected activity.  Secretary on behalf of Robinette v. United
Castle Coal Co., 3 FMSHRC 803 (1981).

If the respondent cannot rebut the prima facie case in
this manner, it may nevertheless defend affirmatively by
proving that (1) it was also motivated by the miner's unprotected
activities, and (2) it would have taken the adverse action in
any event for the unprotected activities alone.  The respondent
bears the burden of proof with regard to the affirmative de-
fense.  Haro v. Magma Copper Co., 4 FMSHRC 1935 (1982).  The
ultimate burden of persuasion does not shift from the com-
plainant.  Donovan v. Stafford Construction Co., 732 F.2d 954
(D.C. Cir 1984); Boich v. FMSHRC, 719 F.2d 194 (6th Cir. 1983).
The Supreme Court has approved the National Labor Relations
Board's virtually identical analysis for discrimination cases
arising under the National Labor Relations Act.  MLRP v.
Transportation Management Corp., 462 U.S. 393 (1983).

Alvin Ritchie was laid off by Kodak from his position as
the Emmons Preparation Plant operator on May 7, 1986, and
offered a lower paying job as night watchman.  Ritchie declined
that job and thereafter filed this complaint of discrimination.
There is no dispute that Mr. Ritchie engaged in protected
activity by repeatedly complaining orally and in writing to
his foreman, Oman Sandlin, about what he reasonably believed
were unhealthful and unsafe conditions at the Emmons Prepara-
tion Plant.  It is undisputed that Ritchie made periodic com-
plaints about excessive coal dust at the plant from the time
he was first employed as the plant operator in 1983 and that
he more recently complained of broken boards on the second
level walkway at the plant. 2/ Accordingly, Mr. Ritchie has
established the first element of a prima facie case.

Mr. Ritchie has failed, however, to establish the second
element of a prima facie case, i.e., he has not shown that the
adverse action by the operator was motivated in any part by
those health and safety complaints.  The undisputed evidence
is that Mr. Ritchie had made periodic complaints about dust
for his entire period of employment as plant operator with
Kodak, yet was not laid off for almost 3 years.  The evidence
also shows that other employees made similar complaints over

27Mr. Ritchie also alleged in his initial complaint that arm
injuries he sustained after falling out of a company pickup
truck constituted protected activity.  He has failed to show,
however, how those injuries come within the scope of the
activities protected by Section 105(c)(l), and, accordingly,
the allegation is rejected.
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